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BACKGROUND CHECKS: COMPLYING WITH THE FAIR CREDIT REPORTING ACT 
 

Employers who use third parties to conduct background and reference checks on applicants and employees must be 
aware of the following requirements under the Fair Credit Reporting Act ("FCRA"): 
 

STEP 1:  DISCLOSURE AND AUTHORIZATION  
Prior to obtaining a “consumer report” (e.g., a background check), the employer must provide the applicant or 
employee with a detailed disclosure and obtain a signed authorization from the applicant or employee.  
Additional requirements apply if the consumer report will be an “investigative consumer report” in whole or in 
part. 

STEP 2:  PRE-ADVERSE ACTION NOTICE  
If an employer decides to take adverse action against an applicant or employee based in whole or in part on a 
consumer report or investigative consumer report, then the employer must provide the applicant or employee 
with (a) a copy of the consumer report or investigative consumer report and (b) a  Summary of Rights under the 
FCRA sufficiently in advance of the adverse action (at least five days) so that the applicant or employee has a 
reasonable opportunity to dispute the information contained in the report.  

STEP 3:  ADVERSE ACTION NOTICE  
At the time that the employer takes an adverse action against an applicant or employee based on a consumer 
report or an investigative consumer report, the employer must provide the applicant or employee with an 
adverse action notice, along with another copy of the Summary of Rights under the FCRA. 

 

EXCEPTION FOR EMPLOYEE MISCONDUCT INVESTIGATIONS 
 

When employers use third parties to investigate employee misconduct or noncompliance with laws, rules, 
regulations or policies, not all of the foregoing steps need to be taken.  In fact, in order to maintain the integrity of 
the investigation, employers only are required to provide the employee with a summary of the nature and 
substance of the report upon which an adverse employment action (i.e., termination) was based.   
 
EMPLOYER LIABILITY FOR NONCOMPLIANCE WITH FCRA 
 

An aggrieved individual may bring a civil action – including a class-action lawsuit – based on alleged violations of the 
FCRA.  For negligent noncompliance, actual damages, attorneys’ fees and court costs may be awarded to successful 
plaintiffs.  For willful noncompliance, punitive damages also may be imposed.  The Federal Trade Commission also 
may bring administrative actions based on alleged FCRA violations. 
 
MANY STATES HAVE THEIR OWN VERSIONS OF FCRA  
 

Many states have enacted fair credit report laws that impose obligations above and beyond those required by the 
FCRA.  The FCRA provides that similar state laws must be followed “except to the extent that those laws are 
inconsistent with any provision of this title, and then only to the extent of the inconsistency.”   
 
For more information on the Fair Credit Reporting Act and its application to your organization, please contact 
Jonathan Bumgarner at 317.977.1474 or jbumgarner@hallrender.com or Travis Meek at 317.977.1489 or 
tmeek@hallrender.com. 


