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Abstract: 
In 2012 right-to-work legislation passed in the industrial heartland states of Indiana and Michigan.  These 
states were the first to pass right-to-work laws since 2001.  There now are 24 states that prohibit contracts 
requiring union membership or the payment of union dues as an employment condition.  Other states soon 
may join this trend.  This article discusses the practical and strategic implications for employers and 
employees in right-to-work states. 
 
 
Indiana and Michigan Overcome Strong Opposition and Pass Right-to-Work 
To begin 2012, on February 1, Indiana became the 23rd state to adopt a statute prohibiting private 
employers and unions from entering into agreements that compel union membership and the payment of 
dues and fees as a condition of employment.1  Then, to end the year, a 24th state joined the ranks.  On 
December 11, 2012, Michigan Governor Rick Snyder signed similar legislation applicable to both private 
and public employers.2  The industrial Midwest traditionally known for its strong union voice was 
changing.  A trend was in the making. 
 
Both states faced strong union opposition.  In Indiana’s case the battle began in 2011 where House 
Democrats boycotted by fleeing to an Illinois motel for five weeks to prevent a quorum.  The battle was 
rejoined in 2012 and, despite the protests of thousands of union demonstrators just before the Super Bowl 
XLVI, Governor Mitch Daniels signed the legislation that became effective on March 14, 2012. 
 
In Michigan the battle was over in a flash.  Indeed, on the same day the legislation was introduced, both 
houses of the Michigan legislature passed separate right-to-work bills covering most private and most 
public employers.  Following a required five-day waiting period the legislation was then passed by the 
opposite chamber and went to the governor for signature.  There were protests but the legislature’s quick 
passage avoided the large-scale demonstrations seen in Indiana at the start of the year.  The Michigan 
right-to-work law become effective on March 27, 2013, and apply to any agreement that takes effect or is 
extended or renewed after that date. 
 
Indiana’s law was challenged in federal court and in state courts.  The federal challenge was dismissed on 
January 17, 2013,3 but state court challenges based on state constitutional grounds are ongoing.  
Michigan’s right-to-work laws also faced legal challenges with the filing of a federal lawsuit on February 
11, 2013.4  In an effort to avoid anticipated lengthy litigation, Governor Snyder, on January 28, 2013, 
requested that the Michigan Supreme Court issue a ruling before the March 27, 2013, effective date of the 

                                                        
1 Indiana House Enrolled Act No. 1001, I. C. 22-6-6. 
2 Public Act 348 (Michigan private employers); Public Act 403 (Michigan public employers). 
3 Sweeney, et al v. Daniels, et al, 213 WL 209047 (N.D. Ind. Jan. 17, 2013). 
4 Michigan State AFL-CIO Change to Win, et al v. Callaghan et al, (E.D. Mich. No. 2:13-cv-10557-SJM-PJK). 
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law. 5  The ultimate outcome of these challenges is uncertain but proponents of both state’s laws are 
optimistic. 
 
What Does “Right-to-Work” Mean?   
Simply put right-to-work means that employees have a state-protected right to work for an employer 
without being required to be members of a union or pay dues.  The right-to-work movement has a 75-year 
history beginning in 1947 when a particular provision of federal labor law known as “Section 14(b)” was 
added to the National Labor Relations Act (NLRA). 
 
Until 1947 federal law allowed a union and an employer to agree to a “closed shop,” which required 
employees to be union members in order to be hired and continue working.  However, the closed shop was 
made illegal in 1947 with the passage of the Taft Hartley Act and the addition of Section 14(b).  Instead of 
closed shops, “union shop” agreements were permitted under the law.  These union shop agreements were 
most often contained in the so-called “Union Security Clause” that required employees to join the union 
within 30 days or be fired – unless, according to Section 14(b), a state law prohibited mandatory union 
membership as a condition of employment.  The union security clause is of huge importance to a union 
because it requires all employees in the bargaining unit to become members and pay dues.  Without that 
“security” a union could face a significant decline in revenue.  Right-to-work laws eliminate the effect of 
the traditional union security clause that guarantees a steady flow of dues revenue from union members. 
 
What do the Right-to-Work Laws Prohibit? 
Both Indiana’s and Michigan’s laws make it unlawful for an employer and a union to enter into an 
agreement that requires as a condition of employment that an employee: 
 
 Become or remain a member of a labor organization; 
 Pay dues, fees or other charges to a labor organization; or 
 Pay to a charity or another third-party an amount that represents dues, fees or other charges required of 

members of a labor organization; as a condition of employment or continuation of employment. 
 
Both states’ laws provide for fines and penalties to be assessed against any employer or union that violates 
the law by entering into an unlawful agreement.  Further, penalties can be assessed against any person who 
forces, intimidates or threatens another into joining, or financially supporting a union.  
 
It is important to note that nothing in these laws prohibits employees from voluntarily choosing to become 
union members and pay dues.  Indeed, right-to-work laws take nothing away from the rights of employees 
to organize and the rights of unions to represent employees in dealing with their employers.  All the rights 
guaranteed by the NLRA and enforced by the National Labor Relations Board (NLRB) in the private 
sector are not affected by state right-to-work laws.  This means that right-to-work laws do not affect the 
decertification process, the election process, or the grievance and arbitration process.  
 
Does Right-to-work Affect Dues Deduction Authorizations and Check-off? 
Whether a right-to-work law is in place or not, the union and the employer can agree to contract language 
requiring the employer to deduct union dues from employees’ wages and remit them to the union.  This 
dues check-off provision is fairly standard in most collective bargaining agreements, and is considered a 
mandatory bargaining subject.  Under state laws however, an employer cannot deduct dues from any 
employee’s pay without written authorization.  The authorization is voluntary and the employee cannot be 
required to execute an authorization form as a condition of employment in right-to-work states.  The 
specific language of the check-off authorization form is very important in right-to-work states.  Because it 

                                                        
5 Letter, January 28, 2013 Governor Snyder to Honorable Robert P. Young, Chief Justice, Michigan Supreme Court. 
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is a contract, neither side can change the language or terms of the authorization without an employee’s 
signature on a new form.  
 
As a general rule, employees are free to revoke check-off authorizations that do not contain language 
clearly setting forth an obligation to pay dues even in the absence of union membership.  An example of 
language setting forth such an obligation is: “This authorization is not contingent upon my present or 
future membership in the union.”  If the authorization contains language like this, then the employee must 
follow the restrictions on revocation contained in the authorization.  If there is no such language, 
employees are free to revoke at any time once the current agreement has expired.  Each agreement is 
different and a decision whether to honor a deduction revocation should not be made without reviewing 
and analyzing the language contained in the signed authorization.  
 
On December 12, 2012, the NLRB overturned 50 years of precedent, ruling that an employer’s duty to 
check-off union dues continues in force after expiration of a collective bargaining agreement because the 
check-off provision is a mandatory bargaining subject that cannot be unilaterally changed without 
bargaining to impasse.6  Employers must be aware of the validity of employee revocations of deduction 
authorizations in light of the NLRB’s recent decision.  
 
Does Right-to-Work Make a Difference? 
It depends on who you talk to and on what statistics you look at.  In Indiana it may still be too soon to 
notice any trend since the law is barely one year old.  Clearly, in Michigan it’s also still too early to tell just 
what effect the right-to-work laws will have on unions and the state’s economy.  The Indiana State 
Chamber of Commerce claims that unions that have been affected by the law have lost up to 30 percent of 
their members.  On the other hand, the Indiana AFL-CIO says only a handful of members have been lost.  
The Bureau of Labor Statistics shows a decline in union membership in Indiana from 11.3 percent in 2011 
to 9.1 percent in 2012.   
 
Indiana also claims to have attracted close to 100 companies and 21,000 jobs since the law’s passage.  
Those claims have been questioned because there are numerous factors, such as tax climate, transportation, 
and overall state economy that might make a difference in an employer’s decision to move to a right-to-
work state.  Similar claims can be expected to be made in Michigan as well.  What is certain, however, is 
that being in a right-to-work state can be a definite plus for some companies looking to relocate.  As states 
compete for economic development opportunities the scales may tip in favor of meeting that competition 
presented by an adjacent right-to-work state.  That’s one of the arguments raised in Michigan after 
neighboring Indiana passed its law.  Ohio is eyeing the same competitive argument.  
   
Both sides of the right-to-work debate often offer a variety of statistics that favor their respective opinions.  
Recent empirical research shows that the actual effects of the law are hard to estimate because it is 
impossible to identify the portion of the differences attributable to other state-specific factors.  Here are 
some findings: 
 
 Nationally in 2012 union membership was 11.3% down from 11.8% in 2011 compared to 20.1% in 

1983 and 35% in the 1950s.7 
 The union membership rate in the public sector was 35.9% compared to 6.6% in the private sector.8 
 Eight states (all right-to-work) had union membership rates below 5% in 2012.9 

                                                        
6 WKYC-TV, 359 NLRB No. 30 (Dec. 12, 2012). 
7 Union Member Summary, Bureau of Labor Statistics, USDL-13-0105, January 23, 2013. 
8  Id. 
9   Id. 
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 Three states (all non-right-to-work) had union membership rates over 20% with New York being the 
highest at 23.2%.10 

 Overall the union membership rate in right-to-work states was 5.7% and 15.8% in non-right-to-work 
states.11  

 Percent of workers covered by a collective bargaining agreement that are non-members: 18% right-to-
work state; 7% non-right-to-work state.12  

 One study found that in the 5 years after states pass a Right-to-work law, union organization fell 28% 
and union organizing success fell 46%, but these effects faded in subsequent years.13 

 
Unions claim that average wages in right-to-work states are lower.  In other words, the “right to work for 
less” has been a mantra used by those opposed to the states’ right-to-work initiatives.  Union supporters 
cite average annual wages in non-right-to-work states to be $50,867 compared to $43,641 in right-to-work 
states and $48,043 nationally.14  But again, statistics don’t necessarily tell the entire story since many 
factors are in play in determining wage rates including geography, age, and state economic and industry 
profiles.     
 
As right-to-work puts pressure on unions to attract and retain dues paying members it can be anticipated 
that unions will sense that they will need to prove their worth in order to survive.  Employers can anticipate 
that unions will become more active, more visible, better communicators, and may begin to offer extra 
benefits that appeal to more workers.    
 
Is there Right-to-Work Activity in Other States? 
It is safe to say that because of the developments in the Midwest there is a great deal of focus on how 
things develop in those states.  The right-to-work victories in Indiana and Michigan in 2012 were different 
than the widely reported battles in Wisconsin and Ohio in the recent past.  Those fights were over the basic 
right to engage collective bargaining for public employees.  “Right-to-work” free of compelled union 
membership was not the issue in those states.  
 
Before 2012 the last state to pass right-to-work was Oklahoma in 2001.  With Indiana and Michigan 24 
states have now passed right-to-work laws:15 
  
Alabama (1953) Kansas (1958) Oklahoma (2001) 
Arizona (1947) Louisiana (1976) South Carolina (1954) 
Arkansas (1947) Michigan (2012) South Dakota (1947) 
Florida (1943) Mississippi (1954) Tennessee (1947) 
Georgia (1947) Nebraska (1947) Texas (1947) 
Idaho (1985) Nevada (1951) Utah (1955) 
Indiana (2012) North Carolina (1947) Virginia (1947) 
Iowa (1985) North Dakota (1947) Wyoming (1963) 

                                                        
10   Id. 
11 Benjamin Collins. “Right-to-work Law: Legislative Background and Empirical Research.” Congressional 
Research Service. December 14, 2012; Bureau of Labor Statistics. 7-5700, R42575 
12  Id. 
13 David Ellwood and Glenn Fine. “The Impact of Right to Work Laws on Union Organizing.” Journal of Political 
Economy. April 1987. 250-273. 
14 Union Member Summary, Bureau of Labor Statistics, USDL-13-0105, January 23, 2013. 
15 Office of Performance, Budget, and Departmental Liaison, Wage and Hour Division Employment Standards 
Administration, U.S. Department of Labor. 
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A survey of recent legislative activity in other states reveals that right-to-work bills have been considered 
in Alaska, California, Colorado, Maine, Maryland, Minnesota, Missouri, New Jersey, New Mexico and 
Pennsylvania.  In 2013, the National Right-to-Work Committee has focused on Ohio, Wisconsin, 
Pennsylvania, Missouri, Kentucky, New Hampshire and Maine as being ripe for successful legislative 
action.  Even a federal right-to-work bill16 was introduced in the Senate on January 31, 2013, by Senator 
Rand Paul (R-KY) claiming that nearly 80 percent of Americans support the principles of right-to-work.  
State and federal right-to-work legislation has been proposed for many years.  The results in Indiana and 
Michigan demonstrate that the overall trend favors the passage of right-to-work. 
 
Practical and Strategic Considerations for Employers 
For Indiana and Michigan employers facing for the first time right-to-work issues in existing collective 
bargaining relationships, timing and strategy will be crucial due to the effective dates of the respective 
laws and provisions that apply to contract extensions.  Employers in these and other states should consider: 
 
 Employee rights are still protected.  Employers should understand that they are still covered by the 

NLRA and are still obligated to observe employee rights under Section 7 of that law whether or not 
those employees are members of a union.  Employers should not pressure employees to withdraw from 
the union. 

 Union is still obligated to represent all unit employees.  The union must continue to represent 
employees who resign membership or cease paying dues in both negotiating the agreement and 
enforcing it through grievances and arbitration. 

 Educate employees about Right-to-work.  Employers with collective bargaining agreements should 
consider providing information to employees about the new Right-to-work law, and what it means for 
unionized employees. 

 Educate managers and supervisors.  Managers and supervisors should be educated about the 
implications of Right-to-work so they can effectively and legally address employee questions, and 
confront any union arguments.  

 Pressure tactics by unions are possible.  The law may provide a possible opening for employee peer 
pressure and union pressure tactics to sign authorization cards since it doesn’t mean they have to join 
the union.  

 Union authorization cards may mean membership.  Employees should be made aware that the 
union card they sign may, in fact, be an application to become a union member, which is permitted if 
voluntary and not compelled as an employment condition. 

 Argument of union costs is weakened.  The Right-to-work law may weaken an employer argument 
against joining a union - in other words, the cost of dues, fees assessments, initiation fees, and union 
rules.  The law may make it easier for an employee to vote for union if it doesn’t cost anything. 

 Employee benefits applicable regardless of union membership.  Any benefits provided by the 
employer pursuant to the collective bargaining agreement will not be affected by the employees’ union 
status.  

 Non-members are excluded from union meetings.  Non-members may be excluded from union 
elections, meetings, voting in ratification elections, internal activities, and other “members-only” 
benefits.  

 Non-members may work during a strike.  Non-members are not subject to union rules or fines, 
including those prohibiting union members from working during a strike.  

 Union rules still apply to members.  Employees may have to follow union bylaws in order to 
effectively resign from the union.  They may have to provide written advance notice and be current on 

                                                        
16 National Right to Work Act, (S. 204, introduced Jan. 31, 2013). 
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dues and assessments before resigning.  Former members may face possible loss of union pension.  
The employee may have to pay an initiation fee if the employee rejoins the union later after resigning.  

 Decertification petitions may be less likely.  Because employees may not be required to be union 
members and pay dues there may be less of an incentive to initiate decertification petitions. 

 Unions may disclaim interest in depleted units.  A union faced with a drastic decline in dues paying 
members may face the economic reality and simply withdraw from future representation of the unit. 

 Aggressive tactics from unions are possible.  In order to prove their worth unions may demand more 
at the bargaining table in the hope of gaining concessions from management that can be used in 
convincing employees to stay in the union, and to convince unorganized employees to organize. 

 Termination provisions.  Employers with collective bargaining agreements should review notice of 
termination provisions of the agreement to assure that any prohibited check-off or union security 
clauses do not extend after collective bargaining agreement's termination. 

 Check-off authorization language is crucial.  Check-off language that is not dependent on union 
membership is permissible.  Check-off language that requires union membership is unlawful. 

 Avoid unlawful unions security agreements.  Employers in negotiations for first-time agreements 
before the right-to-work becomes effective should consider backing away from any tentative 
agreement on a union security clause since such clauses will now be illegal.  After the effective date, 
prohibited union security provisions must be avoided altogether. 

 Union concessions to achieve union security.  Employers in negotiations for a first-time collective 
bargaining agreement prior to the effective date of right-to-work should be prepared for union 
concessions to obtain a union security clause in a contract that is signed before the effective date of the 
law. 

 Management rights bargaining leverage diminished.  Employers in negotiations may now lose 
some leverage in bargaining for strong management rights clauses in exchange for agreeing to union 
security and dues check-off as was often the case before right-to-work. 

 Avoid right-to-work reversion or re-opener language.  Be wary of any proposal that would allow 
reversion to union security or reopen the collective bargaining agreement if there is a change in the 
right-to-work law in the future. 

 Long-term contracts possible.  Unions negotiating first-time agreements before the effective dates of 
the laws may attempt to negotiate very long-term contacts to preserve the union security provisions 
that are in place before the effective dates. 

 
Conclusion 
The past year’s right-to-work activity in traditionally strong union states signals a clear trend that there will 
be more battles in other states in the near future.  Unions will have to prove to employees that membership 
and the dues are worth it and justified.  To achieve that, unions will be forced to adjust their organizing 
strategies in light of reduced revenue from the inevitable loss of dues paying members in right-to-work 
states.  Whether right-to-work actually makes a difference to state economies remains to be seen, but the 
arguments will continue.  That much is for certain. 
 




