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OIG DATA CONFIRMS THAT NON-COMPLIANT REAL ESTATE ARRANGEMENTS ARE
COSTLY

Health care providers subject to the Stark Law and the Anti-Kickback Statute can face significant penalties for non-compliant arrangements.
In the event that a provider discovers a potentially non-compliant arrangement, it may elect to disclose the arrangement to government
officials in an effort to limit its liability. Potential Stark Law violations are often disclosed to the Centers for Medicare & Medicaid Services
("CMS") using the Voluntary Self-Referral Disclosure Protocol ("SRDP"). Potential violations of the Anti-Kickback Statute or a combination of
the Anti-Kickback Statute and the Stark Law are often disclosed to the Office of Inspector General ("OIG") using the Provider Self-Disclosure
Protocol ("SDP").

In October, Hall Render analyzed SRDP settlement data published by CMS and SDP settlement data published by OIG. The purpose of our
analysis was to identify settlement trends, including the number of published settlements per year and the average published settlement
amount. We also analyzed the number of published non-compliant real estate arrangements that resulted in disclosures and whether those
arrangements resulted in higher or lower settlement amounts when compared to settlements that did not involve a real estate arrangement.

In this article, we will summarize our findings with respect to the OIG SDP settlement data. In subsequent articles, we will look at the facts of
several OIG SDP settlements that involve real estate arrangements. We will also compare the OIG SDP settlement data to the CMS SRDP
settlement data in a separate article.

SDP SETTLEMENT DATA PUBLISHED BY OIG

OIG currently publishes settlement data from January 2009 through August 17, 2016. Our analysis of the data revealed that the number of
settlements has increased annually with the exception of 2015, when the number of disclosures decreased slightly from 2014. The average
settlement amount has not always followed the same increasing trend and increases in some years but not in others.

Non-compliant real estate arrangements stood out as being more costly when compared to the average settlement amount. The cost of
settling a violation involving a real estate arrangement was 66 percent higher than the average settlement that did not involve a real estate
arrangement. The average settlement involving a real estate arrangement was $731,654.17 compared to the average settlement amount of
$439,097.43 for matters not involving a real estate arrangement.

Approximately 7.46 percent of all settlements during the period in question involved a real estate arrangement, but those arrangements
accounted for 12.37 percent of the dollars paid to OIG. A cumulative breakdown of the data has been summarized in the table set forth

below.
Settlement Average Percentage of
Annual Average Collections Real Estate Collections
Settlement Settlement Involving Settlement Involving

Year Collections Amount Real Estate Amount Real Estate
2009 § 7921386 $ 232982 $ 2,255,063 $ 563,766 28.47%
2010 § 11,086,153 § 316,747 § 5862551 § 837,507 52.88%
2011 $ 11215131 $§ 303112 $ 2,062,316 $ 515,579 18.39%
2012 § 13,567,998 $ 301511 $ 2155501 % 1,077,750 15.89%
2013 § 11,785757 $ 214286 $ 841,260 § 168,252 7.14%
2014 § 21021651 $§ 118766 $§ 1774225 § 591,408 8.44%
2015 § 69,050,707 $ 1,113,721 $ 6,998,709 $ 1,399,742 10.14%
2016 § 31,746,579 $ 460,095 $ - n/a 0.00%
Totals § 177,395,361 § 439,097 $ 21,949625 § 731,654 12.37%

A breakdown of the real estate data has been summarized in the following table.
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https://www.cms.gov/medicare/fraud-and-abuse/physicianselfreferral/self-referral-disclosure-protocol-settlements.html
https://oig.hhs.gov/fraud/enforcement/cmp/psds.asp
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Number of
Disclosures Real Estate Real Estate
Year Settled Settlements Settlements
2009 34 4 11.76%
2010 35 7 20.00%
2011 37 4 10.81%
2012 44 2 4.55%
2013 54 5 9.26%
2014 67 3 4.48%
2015 62 5 8.06%
2016 69 0 0
Totals 402 30 7.46%

The following chart is designed to show the average settlement amount per year for all potential violations and the average settlement
amount when the settlement involved a real estate arrangement.
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It should be noted that some of the settlements published by OIG included multiple compliance violations. In instances where a real estate
arrangement was one of multiple violations reported in the settlement, the entire settlement amount was taken into account. Due to the
limited data published by OIG, we were unable to segregate the amount paid for the real estate violation.

PRACTICAL TAKEAWAY

This data suggests that health care providers should implement robust real estate compliance programs. The cost of settling a non-
compliant real estate arrangement can be costly.

If you have questions about this article or structuring compliant real estate arrangements, please contact:
= Schuyler File at (317) 429-3641 or sfile@hallrender.com;
= Andrew Dick at (317) 977-1491 or adick@hallrender.com; or

= Your regular Hall Render attorney.
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