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NLRB GENERAL COUNSEL ISSUES NEW MEMO ON HANDBOOK RULES
For years, we have reported on the multitude of decisions from the Board striking down employer handbook rules. Many of these decisions
were based on a standard set forth in the Lutheran Heritage case, which provided, in part, that a rule or policy maintained by an employer is
unlawful if “employees would reasonably construe the language to prohibit any activity protected by the National Labor Relations Act.” On
December 14, 2017, in The Boeing Company case, the Board overruled Lutheran Heritage and discarded the “reasonably construe” test for
analyzing employer rules and policies. In its place, the Board explained that when evaluating an otherwise neutral policy, it will evaluate two
things: (1) the nature and extent of the potential impact on NLRA rights; and (2) legitimate justifications associated with the rule.

On June 6, 2018, the General Counsel issued a memorandum providing guidance on handbook rules post-Boeing.  The memo clarifies that
"ambiguities in rules are no longer interpreted against the drafter, and generalized provisions should not be interpreted as banning all
activity that could conceivably be included." This is a much welcomed interpretation for employers!

However, the memo also notes that the new standard will not alter the previously established standards for determining the legality of
various categories of handbook rules including no-solicitation, no-distribution, no-access and dress code policies. The new standard only
applies to facially neutral handbook rules without an established balancing test for determining legality. As another example, any policies
that expressly ban protected activity (e.g., prohibiting the discussion of wages) or policies that are promulgated directly in response to
protected activity remain unlawful. The coverage of the new standard is still very broad, but this scope should be considered when reviewing
and editing handbook policies.

From this point forward, the General Counsel's memo advises that challenged handbook rules should be organized into three separate
categories: (1) rules that are generally lawful to maintain; (2) rules warranting individual scrutiny; and (3) rules that are plainly unlawful to
maintain. The memo provides examples of handbook rules for each category. Here are some of the included examples:

Category 1- Rules that Are Generally Lawful to Maintain

Civility rules (e.g., "Conduct that is inappropriate or detrimental to patient care or Hospital operation or that impedes harmonious
interactions and relationships will not be tolerated.");

No-photography rules;

No-recording rules;

Rules against insubordination;

Rules prohibiting disruptive behavior;

Rules protecting confidential information and patient information;

Rules prohibiting defamation;

Rules prohibiting use of the employer's logos;

Rules requiring authorization to speak for the company; and

Rules banning disloyalty, nepotism or self-enrichment.

Category 2 - Rules Warranting Individualized Scrutiny

Broad conflict of interest rules;

Confidentiality rules encompassing employee information;

Rules prohibiting disparagement of the employer (as opposed to coworkers, customers, etc.);



Rules regulating use of the employer's name;

Rules restricting speech to the media or other third parties (as opposed to rules restricting speaking on behalf of the employer);

Rules banning off-duty conduct that might harm the employer; and

Rules against making false or inaccurate statements.

Category 3 - Rules that Are Unlawful to Maintain

Confidentiality rules specifically regarding wages, benefits or working conditions; and

Rules against joining outside organizations or voting on matters concerning the employer.

PRACTICAL TAKEAWAYS
The decision in Boeing created a more employer-friendly standard for analyzing the legality of handbook rules. The General Counsel's memo
provides further clarification of that standard and specific examples of lawful and unlawful provisions in common handbook rules. This memo
will be useful anytime an employer is reviewing or updating handbook rules and should be consulted in conjunction with any handbook
update. We will continue to monitor developments regarding these issues.

If you have any questions or would like additional information, please contact:

Brad Taormina at (248) 457-7895 or btaormina@hallrender.com; or

Your regular Hall Render attorney.
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