
The passage of the Patient Protection and Affordable Care Act (“PPACA”) amended the Civil Monetary 
Penalties (“CMP”) law by adding four new exceptions. Under the CMP law, monetary sanctions may 
be imposed against any person who gives remuneration to a Medicare or Medicaid beneficiary that the 
person knows or should know will likely influence the beneficiary’s selection of a particular provider of 
a service paid for by Medicare or Medicaid. Under the CMP law, “remuneration” includes the transfer of 
items or services for free or for less than fair market value; however, the Office of the Inspector General 
(“OIG”) has stated that providing nominal gifts is not likely to induce a beneficiary to use a particular 
provider and is permissible. The OIG has interpreted nominal value to include items of value no greater 
than $10 per occurrence and no greater than $50 annually. 

In addition to the nominal value exception, the following are the very narrow statutory and regulatory 
exceptions: (i) waivers of cost sharing amounts based on financial need; (ii) properly disclosed 
copayment differentials; (iii) incentives determined by the Centers for Medicare and Medicaid Services 
(“CMS”) to promote the delivery of certain preventative services; (iv) practices permitted under the 
Anti-Kickback Statute; and (v) waivers of certain hospital outpatient copayments in excess of the 
minimum copayment amounts.

Under PPACA, there are now the following additional exceptions to the CMP law that may be useful to 
providers that desire to offer certain charitable assistance or other items and services for free or below 
fair market value:  

•   Remuneration that promotes access to care and poses a low risk of harm to patients and Federal 
health care programs. continued on page 3
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On December 19, 2011, the Centers for Medicare 
and Medicaid Services (“CMS”) released the 
Transparency Reports and Reporting of 
Physician Ownership of Investment Interests 
proposed rule (“Proposed Rule”). 

This Proposed Rule sets forth the proposed 
implementation of the physician payment 
“sunshine” provisions of the Patient Protection 
and Affordable Care Act (“PPACA”), often 
referred to as the “Sunshine Act.”  Comments 
on the Proposed Rule were due February 17, 
2012, but the Final Rule has not yet been issued.

The Proposed Rule promotes transparency 
of financial relationships between certain 
health care providers (such as physicians 
and teaching hospitals) and manufacturers 
of certain products (such as drugs, devices, 
biologicals and medical supplies), as well as 
group purchasing organizations (“GPOs”). 
Transparency will occur through an electronic 
report that must be submitted annually 
and certified by the CEO, CFO or CCO of the 
reporting entity. Additionally, the Proposed 
Rule requires manufacturers of products that 
are reimbursable under Medicare, Medicaid 
or the Children’s Health Insurance Program 
(“CHIP”) to submit an annual report of certain 
payments and value transfers to physicians and 
teaching hospitals. 

One of the key provisions of the Proposed Rule 
is the delayed implementation. Originally, 
data collection and reporting was scheduled 
to commence on January 1, 2012, with the 
first annual report to be submitted to CMS by 
March 31, 2013. However, CMS now suggests 
that reporting obligations will not begin until 
at least 90 days after the Final Rule is issued. 
CMS is still considering whether data collection 
for part of 2012 will be required or if these 
obligations will commence at the start of 2013.

Regarding the first report, the Proposed Rule 
details two types of reports that must be 
submitted to CMS: (1) payments or transfers 
of value from applicable manufacturers 
to “covered recipients” and (2) physician 
ownership and investment interests in 

applicable manufacturers and applicable 
GPOs. The Proposed Rule does not further 
define “transfer of value”; however, it does 
define “covered recipients” as a physician, 
other than a physician who is an employee 
of an applicable manufacturer or a teaching 
hospital. This definition includes doctors of 
medicine and osteopathy, dentists, podiatrists, 
optometrists and licensed chiropractors. The 
Proposed Rule excludes 13 types of payments 
and other transfers of value from the reporting 
obligations, including, but not limited to: 
transfers of value less than $10 (unless the 
aggregate exceeds $100 in a calendar year); 
product samples, discounts and rebates; 
educational materials for patient use; loans of 
covered devices for short-term trial periods; 
items or services provided under a warranty; 
any items that meet the definition of charity 
care; and dividends and profit distribution. 

The second type of proposed report requires 
manufacturers and applicable GPOs to submit 
an annual electronic report detailing the 
ownership and investment interests held by 
physicians or their immediate family members. 
Under the Proposed Rule, physician ownership 
and investment interests include any physician, 
regardless of whether the physician is an 
employee of the applicable manufacturer or 
GPO, as well as any ownership and investment 
interest of any immediate family member. 
The Proposed Rule defines “ownership or 
investment interest” as one that may be direct 
or indirect and through debt, equity or other 
means, including, but not limited to, stock, 
stock options, loans or partnership shares. 
Notably, the reporting requirements exclude 
investment interest in a publicaly traded 
security or mutual fund.

The Proposed Rule also sets forth penalties for 
those that violate these reporting requirements. 
Violators are subject to civil monetary penalties 
(“CMPs”), capped at $150,000 annually for 
failing to report and $1,000,000 annually for 
knowingly failing to report. It is important 
that covered recipients are aware of the 
mandatory annual reporting obligations of 

manufacturers and GPOs and ensure that the 
data prepared by the manufacturers relating 
to payments or transfers of value are reviewed 
prior to submission to CMS. To determine what 
reporting requirements apply, providers should 
contact their Hall Render attorney. n



Incentives to Patients (continued from page 1)
•   The transfer of items or services by a person 

that: (i) consist of coupons, rebates or other 
rewards from a retailer; (ii) are offered or 
transferred on equal terms available to 
the general public regardless of insurance 
status; and (iii) are not tied to the provision of 
other items or services reimbursed under a 
Federal health care program.

•    The transfer of items or services by a 
person: (i) that are not offered as part of an 
advertisement or solicitation; (ii) that are not 
tied to the provision of other items or services 
reimbursed under a Federal health care 
program; (iii) for which there is a reasonable 
connection between the items or services 
and the medical care of the individual; and 
(iv) for which the person providing the items 
or services determines in good faith that the 
individual is in financial need.

•     The waiver by a Prescription Drug Plan 
(“PDP”) sponsor or a Medicare Advantage 
(“MA”) plan organization offering an MA 
prescription drug plan of any copayment for 
the first fill of a covered Part D drug that is 
a generic drug for individuals enrolled in the 
PDP or MA prescription drug plan.

Although new regulations for these exceptions 
have not been issued, the OIG has issued 
Advisory Opinions that approve activities that 
would previously have been considered more 
than low risk. For example, in an Advisory 
Opinion regarding a nation-wide, charity-
based children’s hospital, the OIG concluded 
that the hospital could provide free lodging and 
transportation to needy families. This decision 
was conditioned on the fact that the hospital 
did not inform patients or their families of this 
option until they had been accepted as patients. 
In a similar opinion, the OIG stated that it would 

not take action against a non-profit public 
benefit corporation with the desire to establish 
a non-profit, charitable organization that 
would provide financial grants and durable 
medical equipment (“DME”) to entities that 
provide services to individuals suffering from 
coagulation disorders. The OIG determined that 
there was a low risk of abuse in this scenario 
because patients would not know where the 
donations came from, and therefore, this 
would not influence their choice in a provider.

In light of these new exceptions, providers may 
have greater freedom in designing a program 
aimed at assisting those in financial need and 
improving access to health care with less risk of 
monetary penalties under the CMP law. Health 
care providers who are interested in reviewing 
or revising their charitable assistance 
programs should consider this new authority 
and contact Hall Render for guidance. n
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CMS Issues Proposed Rule to Implement 
Statutory Obligation to Report and Return 
Overpayments. On February 14, 2012, CMS 
released a Proposed Rule that sets forth a 
10-year look-back period for reporting and 
returning overpayments. The Proposed Rule, 
which applies to Medicare Part A and Part B 
providers and suppliers, requires reporting 
and returning overpayments to occur within 
60 days of the discovery of overpayment.  
http://tiny.cc/o7hfo

The 2011 Form 990 Series. A 5-PAA series 
explaining revisions of the 2011 Form 990 
and its schedules for tax-exempt health 
care providers. http://tiny.cc/xtgnr

Say What You Mean and Mean What You Say. 
A Federal judge in the Southern District of 
Indiana recently ruled that the word ‘day’ was 
ambiguous. The Indiana Court of Appeals also 
decided a case, awarding 54 weeks of pay 

to an employee due to the phrase “shall also 
receive two weeks paid vacation per year.”  
http://tiny.cc/tkyal

2012 Non-Monetary Compensation to Physicians.  
Under the Federal Stark Law for calendar 
year 2012, hospitals may provide non-
monetary compensation to physicians up to 
an aggregate amount of $373. The dollar limit 
for “medical staff incidental benefits” (e.g., 
meals, parking, other items or incidental 
services that are used on the hospital’s 
campus) is less than $31 per occurrence.  
http://tiny.cc/08jwg

OIG Alert on Reassignment Raises Concern for 
Physicians. The OIG released an alert cautioning 
that physicians who reassign their rights to 
bill Medicare may be liable for false claims 
submitted by entities to which they reassigned 
their benefits. http://tiny.cc/o2Fe2b

If the Minimum Necessary Provisions of the 
Affordable Care Act Are Found Unconstitutional, 
Will the Entire Act Fall? The effect on the 
Affordable Care Act (the “Act”) of a ruling by 
the Supreme Court that the individual mandate 
is unconstitutional and that the remainder of 
the Act cannot be severed from the individual 
mandate. http://tiny.cc/h5vun

Revised Home Health Agency Survey and 
Certification Activities Related to a Change 
of Ownership. CMS has issued guidance to 
State Survey Agencies regarding changes 
to procedures for home health agencies.  
http://tiny.cc/5z4wn 

Electronic Health Record Donation Arrangements. 
An overview of the pertinent EHR regulations 
and IRS memorandum, as well as guidance 
for the implementation of an EHR donation 
program. http://tiny.cc/appj1 

continued on page 4
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ERIN DRUMMY 
Erin counsels clients regarding 
hospital and physician issues, 
medical record issues, joint 
venture and other collaborative 
efforts, preparation and 

review of hospital, physician and other 
provider contracts, physician recruitment, 
Stark Law/Fraud and Abuse opinions, board 
of director/trustee organization, corporate 
compliance issues, medical staff and peer 
review, accreditation matters and Medicare 
reimbursement issues. Erin graduated 
cum laude from Indiana University Robert H. 
McKinney School of Law in 2005.

JENNIFER VIEGAS
Jennifer focuses her practice in 
the areas of Clinical Services & 
Patient Care Issues, Corporate 
Counsel Services, Supply Chain 
Services and Life Sciences 

Services. She also assists clients in the review 
and negotiation of supply chain contracts, 
clinical trial agreements and other issues 
related to human subject research. Jennifer 
earned her undergraduate degree, magna 
cum laude, from St. Louis University in 2005 
and her law degree from Indiana University 
Robert H. McKinney School of Law in 2008.

GREGG WALLANDER 
Gregg counsels clients regarding 
hospital and physician issues, joint 
venture and other collaborative 
efforts, preparation and review 
of hospital, physician and other 

provider contracts, physician recruitment, 
Stark Law/Fraud and Abuse opinions, board 
of director/trustee organization, corporate 
compliance issues, medical staff and peer 
review, accreditation matters and Medicare 
reimbursement issues. Gregg graduated 
magna cum laude from Indiana University 

Robert H. McKinney School of Law in 1993.
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False Claims Act Update, January 2012. A recap 
of False Claims Act cases and their implications 
going forward. http://tiny.cc/2mowi

Changes to Hospice Discharge Coding Coming 
This Summer. CMS has published a transmittal 
detailing changes for coding hospice discharges 
with the goal of providing greater clarity as 
to why the patient has been discharged from 
hospice care. http://tiny.cc/5kx6a

CMS Postpones Two Anti-Fraud Initiatives. 
CMS has pushed back the start of two anti-
fraud pilot programs from January 1, 2012 to 
June 1, 2012. States affected by one or both of 
these power wheelchair and RAC claim review 
programs are California, Florida, Illinois, 
Louisiana, Michigan, Missouri, New York, 

North Carolina, Ohio, Pennsylvania and Texas.  
http://tiny.cc/sgaej

Health Care Real Estate Outlook Remains 
Strong. Grubbs & Ellis has released their 
investment outlook for health care properties. 
The report states that demand is strong and 
that health care properties will continue to be 
a reliable investment over the next decade.  
http://tiny.cc/aia36

CMS Clarifies Guidance on PPACA Mandatory 
Medicaid Terminations. CMS has updated 
guidance that requires state Medicaid agencies 
to terminate participation of any individual/
entity if Medicare or other states have terminated 
that individual/entity. http://tiny.cc/d90jj

Physician Assistants Now Permitted to Perform 
SNF-Level Certifications, Recertifications. CMS 
has updated the Eligibility and Entitlement 
Manual to allow physician assistants to 
perform certifications of a beneficiary’s need 
for SNF-level care, as provided by PPACA.  
http://tiny.cc/cyegx

For New Cost Report Periods, PPACA Requires  
Direct Care Expenditure Accounting. Under 
PPACA, skilled nursing facilities are required 
to separately report expenditures for wages 
and benefits for direct care staff. 
http://tiny.cc/awoui n
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