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 I. Trends

A. Introduction

The trend toward increases in nursing home litigation across the country continues unabated with Ken-

tucky and Delaware joining the long list of states that have experienced a significant increase in long-term care 

cases as well as multi-million dollar verdicts. The expectation must be that this trend will continue, as the need for 

long-term care placement for the aging baby-boom generation will increase dramatically over the coming years.

The traditional nursing home negligence case has given way, to some extent, to the newer class action 

variety in a number of states including Arkansas, Kentucky, and California. These suits contain the typical gen-

eral allegations of substandard care, but link that care directly to issues of understaffing and budgeting.

Plaintiffs continue to expand the themes used to inflame juries. While they continue to focus on older 

claims such as poor charting, survey deficiencies, understaffing and under budgeting, new tactics include alle-

gations that residents received substandard care due to their Medicare/Medicaid status

Finally, arbitration agreements continue to increase in popularity as companies struggle with the 

methods and means to reduce both indemnity and defense costs. Unfortunately the results have been mixed as 

many courts continue to refuse enforcement of arbitration provisions.

B. Class Actions

In addition to plaintiff attorneys seeking to maximize the return on their substantial investments in 

most long-term care cases, reformers and advocates for residents’ rights are newly enamored of the benefits of 

class action litigation in the elder abuse context. Previously, it was thought that the pursuit of tort remedies in 

favor of a class of nursing home residents would face very difficult obstacles given the individualized nature of 

the residents’ medical conditions; and the impact of any care, or lack of care, on those medical conditions. How-

ever, class actions are now being brought with an eye toward the generalized “failings” found in the vast major-

ity of nursing home negligence cases. Claims of understaffing, under funding, poor charting and inadequate 

supervision of employees predominate this type of litigation. Generally speaking, plaintiff attorneys and resi-

dent advocacy groups argue that such claims exist throughout this type of litigation without regard to type of 

plaintiff; type or size of defendant; or venue. From the perspective of resident advocacy groups, class actions are 

a natural means to seek injunctive or declaratory relief aimed at reducing what they regard as systemic abuse as 

well as protecting the rights and interests of vulnerable residents.

The following is a sampling of class action suits from various venues:

 1. Arkansas

a. The Estate of Mitchell Hampton, deceased et. al. v. Beverly Enterprises, Inc. et. al. 
and Vera Cooney et. al. v. Beverly Enterprises, Inc. et. al.
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Venue: Bradley County

Court: Circuit Court of Arkansas

Claim: These separate class action lawsuits were filed in Bradley County and Saline County respectively in 

2004. Each case received a class certification during the summer of 2005. In both cases plaintiffs’ 

allege that the company intentionally understaffed its facilities in Arkansas in violation of federal 

and state laws. Moreover, plaintiffs’ asserted that the company failed to provide the residents with 

care and treatment required by the federal and state regulations; and failed to comply with said reg-

ulations to the detriment of the residents.

 The Hampton case involved “any and all persons who were residents of the Beverly Healthcare War-

ren Facility during any or all of the time period between August 9, 1999 and September �0, 200�, 

their spouses, children, heirs....” The Cooney case “involved any and all persons who were residents 

of the Regional Nursing Center of Bryant Arkansas during any and all of the time period between 

December 16, 1998, and June �0, 2004, their spouses, children, heirs….”

Status: The two matters were consolidated in the Bradley County Circuit Court and a settlement in the 

amount of $18.9 million was reached in October 2005.

 2. California

a. Hazel Adams et. al. v. Horizon West, Inc. et. al.

Venue: Sacramento County

Court: Superior Court of California

Claim: Plaintiff ’s claim that the defendant’s “engaged in an intentional plan to wrongfully increase busi-

ness profits through non-compliance with laws and regulations governing skilled nursing facilities.” 

Plaintiffs allege that the defendant’s intentionally understaffed its facilities throughout the state as 

part of “a corporate wide strategy, policy, and practice as mandated and directed by its parent corpo-

rations and managing entities and officers.” The suit alleges the following causes of action: unlawful 

business practices; false advertising; violations of Consumer Legal Remedies Act; and violations of 

health and safety code.

Status: Pending

b. Barbara Davison et. al. v. Ensign Group, Inc. et. al.

Venue: Los Angeles County

Court: Superior Court of California

Claim: The class of nursing home residents, joined by the California Alliance for Retired Americans and 

the Service Employees International Union, United Healthcare Workers West, file suit against 29 

Ensign Group nursing homes in California alleging unlawful business practices, unfair and fraud-

ulent business practices, violations of the state health and safety codes, and violations of Consumer 

Legal Remedies Act. The Davison plaintiffs further allege that the Ensign facilities intentionally 

kept staffing low while professing to have the level of patient staffing and quality of care required 

by state law. Moreover, the plaintiffs allege that the company fraudulently billed Medicare and 

Medicaid since it was aware that its staffing levels were insufficient to provide quality care.

Status: Pending
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 3. Kentucky

a. Melissa Atkins v. Lakeside Heights Nursing Center, LLC

Venue: Eastern District of Kentucky

Court: United States District Court

Claim: Plaintiff brought this action on behalf of herself and others who were residents at Lakeside Nursing 

Home from January 1, 2000 through April 6, 2006 (the date of filing of the Complaint). Plaintiff seeks 

injunctive and compensatory relief for the facility’s alleged violations of federal and state regulations 

governing skilled nursing facilities. Specifically, plaintiff alleges that the facility: failed to provide suffi-

cient nursing staff; failed to conduct a comprehensive and accurate assessment of residents’ functional 

capacities; failed to develop a comprehensive plan of care; failed to prevent the deterioration of the resi-

dents’ functional abilities; and failed to prevent pressure sores and provide necessary treatment. Other 

allegations include a failure to manage resources effectively and efficiently in order to attain or main-

tain the highest practicable physical, mental, psychosocial well-being of the residents. The Complaint 

states three causes of action for negligence, gross negligence, and negligent supervision.

Status: Pending

 4. Mississippi

a. William E. Glass et. al. v. Beverly Enterprises, Inc. et. al.

Venue: Northern District of Mississippi

Court: United States District Court

Claim: The Glass plaintiffs allege that Beverly intentionally understaffed its facilities in Mississippi in viola-

tion of federal and state laws. Additionally, they assert that Beverly’s employee bonus program and 

its “Beverly Scorecard” system violate federal and state law to the detriment of its residents.

 The Glass plaintiff ’s seek declaratory and monetary relief for injuries sustained as a result of under-

staffing, breach of contract and inhumane treatment of residents.

Status: Pending

 5. Pennsylvania

a. Rose Marie Horner, individually and as executor of the Estate of Rose M. Michalek 
et. al. v. Villa Teresa et. al.

Venue: Dauphin County

Court: Court of Common Pleas

Claim: The Horner plaintiff ’s brought an action alleging negligence, vicarious liability, corporate liability, and 

wrongful death (the wrongful death claim is as to Horner and Michalek only) against the Roman Catho-

lic Diocese of Harrisburg, Scranton, and Al Tuna-Johnstown and the Archdiocese of Philadelphia. Horner 

asserts that the defendant’s facilities were cited on numerous occasions by the Pennsylvania Depart-

ment of Health for failure to comply with the minimum standards of nursing facility care. Moreover, she 

alleges that the defendants lacked appropriate policies and procedures for hiring, training, supervising, 

and retaining staff and failed to provide staff in adequate numbers to meet the needs of the residents.

Status: Pending
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C. Arbitration Agreements

Arbitration agreements continue to increase in popularity throughout the country. Such agree-

ments allow for and inexpensive an efficient method to resolve disputes; and greatly reduce the risk of 

runaway jury verdicts.

It is clear from the recent appellate decisions that the goals of nursing home companies to compel 

arbitration has been met with very mixed results. Note that courts rely upon the procedural aspects involved 

in the execution of arbitration agreements rather than focusing on questions of whether the agreement is sub-

stantively unconscionable. For example:

 1) Where a nursing home contract, with an arbitration provision, is executed by the resident’s 

granddaughter on behalf of the resident; and the resident’s daughter was a non-party/non-

signatory to the contract, the daughter as personal representative of the estate, will not be 

bound by the contract’s arbitration provision. Finney v. National Healthcare Corp., 2006 WL 

10�0�2� (Mo. Ct. App. 2006).

 2) Resident was admitted to nursing home under admission agreement that did not contain an 

arbitration provision. Four years later resident was re-admitted after a hospital stay; and con-

servator for estate signed a second admission agreement that contained an arbitration pro-

vision. However, the conservator did not sign the paragraph that dealt specifically with the 

arbitration agreement. The Mississippi Supreme Court held that since the conservator did 

not specifically sign the arbitration provision, no valid arbitration agreement existed. Bedford 
Care Center-Monroe Hall, LLC. v. Lewis, 92� S.2d 998 (Miss. 2006).

 �) Daughter placed the resident in a nursing home. The daughter signed an arbitration agree-

ment on the resident’s behalf. The trial court granted the nursing home’s Motion to Dismiss 

and Compel arbitration. The Florida Court of Appeals affirmed, holding that the arbitration 

agreement signed by the daughter on behalf of the resident was clearly worded and separate 

from other documents. Therefore it was not procedurally unconscionable. Bland v. Healthcare 
and Retirement Corporation of America, 927S.2d 252 (Fla. 2d DCA 2006).

 4) Daughter, who signed arbitration agreement on behalf of resident, subsequently brought negli-

gence action against nursing home alleging that the resident sustained personal injury while 

in the facility. The facility applied for a stay pending results of the arbitration pursuant to the 

arbitration provision. The trial court granted the stay and the resident appealed. The Ohio 

Court of Appeals affirmed the trial court, holding that the resident’s daughter who had signed 

the agreement on behalf of the resident had apparent authority to bind the resident to arbitra-

tion. They further determined that the resident knowingly permitted her daughter to act as 

having such authority by signing the resident’s name to the agreement. Broughville v. OHEC, 
LLC, 2005 WL �48�777 (Ohio Ct. App. 2005).

 5) Resident signed an arbitration agreement upon admission to the facility; and subsequently 

brought action for negligence after she fell to the floor in the shower. The trial court denied the 

nursing home’s Motion to Stay Proceedings Pending Arbitration. The court of appeals reversed, 

holding that while the arbitration clause was substantively unconscionable, the resident’s failure 

to present any evidence concerning the resident’s bargaining position at the time she executed the 

agreement precluded the trial court from finding that the clause was procedurally unconsciona-

ble. Fortune v. Castle Nursing Homes, Inc., 84� N.E.2d 1216 (Ohio Ct. App. 2005).
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In keeping with the court’s emphasis on the procedural aspects of executing arbitration agreements, 

it is preferable for the nursing home to ensure that the individual signing the arbitration agreement execute 

not only on behalf of the resident, but also in his or her individual capacity. Nursing homes cannot force fam-

ily members to arbitrate claims made in their individual capacity. See for example, Kepka v. Living Centers of 
Texas, Inc. d/b/a Southfield Healthcare Center, 178 S.W.�d 279 (Tex. Ct. App. 2005), (holding that the McCarron-

Ferguson Act, regulating “the business of insurance” prevented the Federal Arbitration Act from preempting the 

Texas Arbitration Statute’s notice requirements where a wife (Kepka) signed the admission agreement as her 

husband’s agent, but left blank the signature line for executing in her individual capacity).

It may be best to determine, in advance, whether the individual signing the arbitration agreement has 

a Durable Power of Attorney. See, Garrison v. Country Villa Belmont Heights Healthcare Center, 2005 Cal. App. 

Lexus 1�64 (August 29, 2005) (holding that the Durable Power of Attorney signed by Garrison authorized her 

to “make all healthcare decisions” for her mother; and at no place does the Durable Healthcare Power of Attor-

ney restrict Garrison’s authority as an agent to enter into an arbitration agreement on behalf of the mother.) 

Moreover, since Garrison had authority to choose a healthcare facility that: a) did not require arbitration; 

b) made arbitration optional as to certain disputes or c) absolutely required the use of arbitration to resolve 

healthcare disputes, the provision was not unconscionable.

D. Qui Tam Actions

Qui Tam Actions are viewed by the government as an effective weapon for unearthing fraud against 

Medicare and Medicaid. Under a provision of the False Claims Act, �1 U.S.C. §�7�0, persons with evidence of 

fraud in federal programs or contracts may bring a lawsuit on behalf of the federal government. The “whistle-

blower” is entitled to 15–�0 percent of monies recovered in the lawsuit. Nursing homes that seek and receive 

reimbursement from Medicare and Medicaid funds are government contractors subject to the False Claims Act. 

As such, billing for services not rendered, misrepresenting the types of goods or services rendered, or misrepre-

senting the nature of the patient’s illness can all trigger liability under the Act.

Qui Tam Actions against nursing homes typically allege that the facility was charging Medicare and/or 

Medicaid to treat illnesses that it (the facility) had helped to create by medical error or neglect. Recently, Erin 

Brokovich filed seven lawsuits on behalf of the federal government under the Qui Tam Provision of the False 

Claims Act against California hospitals and nursing homes. The lawsuits do not involve specific allegations of 

wrongdoing but seek instead to find evidence of such treatments, arguing that Medicare should be reimbursed 

for any payments made to the healthcare providers for injuries that the providers caused to residents. The 

named defendants include: Tenant Health Care, Aventis Health, Country Villa Service Corp., Catholic Health 

Care West, Kindred Health Care, Inc., Longwood Management Corp., and Mariner Health Care, Inc. The law-

suits were filed on June 2, 2006 in Los Angeles County Superior Court. The Colorado-based Catholic Health 

Initiatives was sued by the Wilkes Law Firm in U.S. District Court in Arkansas. There was also a recent filing 

against Texas-based Triad Hospitals.

The defense of Qui Tam Actions should first focus on the Rule 9 requirements of pleading fraud 

with specificity. Thus, plaintiffs in these actions are required to enumerate the who, what, when, where, 

how of the specific claim which they contend was fraudulently submitted to Medicare or Medicaid. More-

over, since the vast majority of the reimbursement for individual residents is per diem-based, such reim-

bursement could not be the subject of a Qui Tam Action under the False Claims Act. Notwithstanding this, 

there may be some concern regarding reimbursement received for ancillary services such as pharmacy, 

physical therapy, occupational therapy, etc. The difficulty here, of course, is that every single negligence 
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action may necessarily give rise to an allegation of fraud under the False Claims Act for any individual 

plaintiff who is a Medicare or Medicaid beneficiary.

E. Identifying Plaintiff’s Themes and Defense Tactics to Counter Them

The primary focus of plaintiff attorneys in proving their case at trial continues to be on the familiar 

themes of poor charting, survey deficiencies, understaffing and under funding. However, the defense attorney 

should also be prepared for some or all of the following:

 1. Targeting Medical Directors and Treating Physicians

Increasingly, plaintiff ’s attorneys are attempting to show how communications between the treat-

ing physician and the nursing home staff failed. Their explanation to the jury is simple: Nurses are required to 

“be the eyes and ears of the physician” who cannot be present 24 hours a day seven days a week in the nurs-

ing home. Plaintiff ’s attorneys are attempting to visit with treating physicians in advance of filing a lawsuit and 

advising him of the nursing homes likely arguments. Such contact will typically make the physician predis-

posed to agree with plaintiff ’s attorney in order to avoid being dragged into the lawsuit.

The defense attorney must continue to aggressively use as many treating physicians as possible in 

the defense of the case. This requires paying close attention to all of the non-party healthcare provider records 

to ensure that you have the names of all physicians who provided care and treatment during the residency. If 

plaintiff brings one treating physician to testify against the nursing home, then the defense attorney must bring 

three or four to testify favorably about the nursing home; or to explain that the resident’s condition was the 

cause of the resident’s decline or death.

 2. Former Employees

Obviously, staff turnover is very high in nursing homes throughout the country. As a result, by the time 

a lawsuit is filed many of the individuals who have provided care for the resident are no longer employed at the 

facility. Plaintiff ’s attorneys are aware that, generally speaking, former employees are fair game. However, this 

may not be true with regard to former administrators and directors of nursing.

It is imperative that the defense attorney contact former employees before the plaintiff ’s attorney tries 

to color their perspective on the facts of the case.

The discovery phase is critical as the defense attorney should request the names and addresses of all 

individuals interviewed by plaintiff ’s counsel in connection with the litigation, as well as any statements, taped 

or otherwise, taken from those individuals. The sooner you are aware of which employees have been contacted 

by plaintiff ’s counsel, the better prepared you will be for their eventual testimony in deposition or at trial.

 3. Medicare/Medicaid Status

Beware of plaintiff ’s claims that a resident was transferred, to his/her detriment, from one bed or unit 

in the facility to another because of a change in his/her certification status. For example, plaintiff may allege 

that a resident admitted to the facility as a Medicare beneficiary got transferred out of his Medicare/Medicaid 

unit into a Medicaid only unit at the time that his Medicare certification ended. Plaintiff will offer proof that the 

Medicare reimbursement rate is higher than the Medicaid rate and thus, provides an incentive to companies to 

move residents around even where such a transfer would be detrimental to the resident’s health. Certainly, this 

fits nicely into plaintiffs overall theme of “profits over people.”
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Here, the defense attorney must be aware whether a particular unit is dual certified for Medicare and 

Medicaid (most are these days). As such, the facility can have either Medicare or Medicaid residents in the par-

ticular beds in a dual certified unit. If all beds are dual certified in a facility then, from the perspective of the 

facility it does not matter what status a particular resident would have.

Alzheimer’s units pose unique problems since most are not dual certified, but are reimbursed at the 

Medicaid rate, or a rate slightly higher. When dealing with a case involving an Alzheimer’s resident, it is best to 

focus on the resident’s need to be in the unit for proper care. A perfect scenario for plaintiff would be a situation 

where a resident is admitted to the facility, and for the first 100 days is in a Medicare certified bed. At or around 

the 100-day mark, the facility transfers the resident to a Medicaid only unit (typically the Alzheimer’s unit); and 

fills the empty bed with a new resident who is in a Medicare status. Again, in this situation it is best to focus on 

the appropriateness of the transfer to the Medicaid certified unit.

 II. Verdicts
The following is a synopsis of notable verdicts in nursing homes cases across the country.

A. Wanda R.. Delaplane, as Administratrix of the Estate of Loren Richard v. Beverly 
Health and Rehabilitation Services, Inc. d/b/a Beverly Health and Rehabilitation of 
Frankfort et. al.

Date of Verdict: May 4, 2006

Verdict: Plaintiffs—$20 million ($1.2 million in compensatory damages and $18.8 million in 

punitive damages)

State: Kentucky

County: Franklin

Court: Franklin Circuit Court

Claim: Loren Richards, 84, was a resident of Beverly Health and Rehabilitation of Frankfort for 

five years when he suffered a heart attack and died on March 2, 2002. Plaintiff ’s children 

later heard reports that Richards was crying out in pain for many hours prior to his death. 

In May 2002, an autopsy was performed after an exhumation at the family’s request. The 

private autopsy concluded that the cause of death was “Arteriosclerotic Cardiovascular 

Disease contributed to by abdominal pain subsequent to probable bowel obstruction.” Mr. 

Richards’ daughter sued the facility, the administrator, the director of nursing, and seven 

other nurses and certified nurses’ assistants claiming that they were negligent in their care 

and treatment of her father resulting in his death. She further alleged that the defendants 

violated her father’s residents rights protected under Kentucky law.

 The plaintiff also submitted evidence of investigation by three agencies: the Kentucky 

Inspector General, The Centers for Medicare and Medicaid Services, and Kentucky Adult 

Protective Services. All of the agencies found that the facility was negligent in the care it 

afforded Richards before he died. Plaintiff ’s counsel, asked the jury to award $5 million 

for Mr. Richards pain and suffering and punitive damages of $150 million. The trial lasted 

approximately seven weeks.
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B. Mabel Bradley v. Mariner Healthcare, Inc. et.al.

Date of Verdict: May 26, 2006

Verdict: Plaintiffs—$12 million ($1.5 million in compensatory damages and $10.5 million in 

punitive damages)

State: Mississippi

County: Hinds

Court: Circuit Court of Mississippi

Claim: Mabel Bradley suffered from multiple urinary tract infections as well as unexplained inju-

ries while a resident at the facility. Plaintiff alleged that she suffered from abuse and neglect 

including dehydration that resulted in her death.

C. Estate of Charles English v. Beverly Health and Rehabilitation Services-Fletcher

Date of Verdict: November 22, 2005

Verdict: Defendant—$0

State: Florida

County: Hillsboro

Court: Florida Circuit Court, 1�th Judicial Circuit

Claim: Plaintiff alleged that Charles English, who was 74 years old at the time of his admission 

to BHRS-Fletcher on January 25, 2000, received negligent care that resulted in dehydra-

tion, dicubitous ulcers, infections and his death on February 1, 2001. Plaintiff further 

alleged that the facility placed Mr. English in an Alzheimer’s unit for profit purposes as 

his status had changed to Medicaid and the facility wanted his bed to go to a higher pay-

ing Medicare resident. Plaintiff further alleged that the facility was understaffed and 

provided poor care to residents generally.

D. Broglia v. Ozanam Hall of Queens Nursing Home, Inc., 2006 WL 985848

Date of Verdict: February 17, 2006

Verdict: Plaintiff—$200,000

State: New York

County: Queens

Court: Supreme Court, 11th Judicial District

Claim: Plaintiff/resident alleged that while she was being led to the bath, the nursing aide left her and 

thus resident fell and sustained hip injuries. Resident claimed that nursing home’s staff failed to 

provide adequate, appropriate medical care and supervision even though nursing home knew 

that resident was “high-risk” patient and needed to be monitored and assisted in walking.

E. Burton v. Tyler Nursing Center, Inc., 2006 WL 547402

Date of Verdict: Jan. 25, 2006

Verdict: Plaintiff—$1,000,000

State: Texas
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County: Smith

Court: District Court of Texas—114th Judicial District

Claim: Plaintiff, individually and as representative of estate of decedent, filed lawsuit alleging 

that resident/decedent received negligent care while she was a resident at nursing home. 

Resident suffered from worsening pressure sores (on her heals) and large areas of tissue 

breakdown. Plaintiff alleged that nursing home’s negligence decreased resident’s quality 

of life and contributed to her eventual death. Plaintiff sought $500,000 for damages for 

pain and suffering, mental anguish and medical expenses. Individually, plaintiff sought 

$250,000 for damages sustained in the past as a result of mental anguish and loss of 

companionship and society. Plaintiff also sought $250,000 for future mental anguish and 

loss of companionship and society.

F. Schipull v. Unnamed Residential Care Facility for the Elderly, et al.

Date of Verdict: Jan. 9, 2006

Verdict: Plaintiff—$825,000 (settlement)

State: California

County: Los Angeles

Court: Superior Court

Claim: Plaintiff/resident was restrained by administrator of nursing home for allegedly interrupt-

ing administrator’s restraint of different resident. The administrator’s behavior allegedly 

caused resident’s T12 back fracture, bruises and difficulty in performing daily tasks. Also, 

according to several employees’ testimony, administrator was seen raising his hand as if 

to hit the resident before realizing he was being watched. The other administrator alleg-

edly knew about the situation but said nothing. Plaintiff sued the facility, its director and 

the two administrators alleging violations of California’s Elder Abuse Act. Administrator 

pled guilty to criminal charges. Defense claimed that resident had assaulted director, not 

the other way around, when she was not allowed into the room of a male resident who was 

unreceptive to her romantic overtures.

G. Hawk v. Southern Hills Nursing Ctr., 2005 WL 3875364

Date of Verdict: Dec. 12, 2005

Verdict: Defendant—$0

State: Oklahoma

County: Tulsa

Court: District Court of Oklahoma, 14th Judicial District

Claim: Resident fell from toilet riser in bathroom while unattended at nursing home. She was taken to 

hospital and died several weeks later. Resident’s daughter filed lawsuit alleging nursing home 

was negligent in its care of resident and that care received was below the standard of care 

required by Oklahoma Nursing Home Care Act. Allegedly, resident’s daughter had requested 

the nursing home provide resident with a more stable toileting facility prior to the accident. 

Defendant countered that resident went to bathroom herself even though she was instructed to 
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request assistance. Defendant claimed that resident fell as a result of her medical problems. Fur-

thermore, defendant argued that fall did not cause or contribute to resident’s death.

H. Faithauer v. Living Centers of Texas, Inc., 2005 WL 3618089

Date of Verdict: Dec. 7, 2005

Verdict: Defendant—$0

State: Texas

County: Harris

Court: District Court of Texas—270th Judicial District

Claim: Plaintiff was morbidly obese when she entered nursing home (750 lbs). She had numerous 

ailments, including congestive heart failure, respiratory failure, decubitus ulcers, cellulitis, 

abscess, anemia and diabetes. Even though resident’s original coccyx ulcer healed, a new 

condition was later discovered on her coccyx. Plaintiff contended that new condition was a 

pressure sore that had developed because of negligence of nursing home. Lawsuit alleged res-

ident received poor care while at nursing home and that nursing home’s incomplete records 

reflected its failure to properly attend to resident. Defense wound expert opined that sore 

was an abscess that developed naturally (because of resident’s obese condition) rather than a 

pressure sore that developed as a result of neglect. As to the nursing home’s poor records, the 

defense claimed that clerical errors and poor record keeping did not translate to poor care 

quality. The case was initially declared a mistrial after the original defense attorney suffered a 

massive heart attack in the courtroom during trial.

I. Destefano v. Adventist Health System Sunbelt Health Care Corporation, et al., 2005 
WL 3054470

Date of Verdict: Nov. 2, 2005

Verdict: Plaintiff—$2,000,000

State: Florida

County: Orange

Court: Florida Circuit Court, 9th Judicial Circuit

Claim: Plaintiff took his mother to a nursing home. When he visited her the next day, the police told 

him to leave because they were told that plaintiff was seen sexually and physically abusing 

his mother (“resident”). Plaintiff picketed outside nursing home, pleading for nursing home 

to investigate the claims and discipline the staff that made such defamatory statements. 

Plaintiff claimed that nurses’ motive for reporting the false allegations of abuse was to retali-

ate against him for his insistence that they treat the wound on his mother’s heel.

J. Bailey v. Beebe Medical Center d/b/a Lewes Convalescent Center, (C.A. No. 03C-
04-013)

Date of Verdict: August �1, 2005

Verdict: Plaintiff—$1� million in compensatory damages to decedent’s estate, her second husband 

and three children from first marriage.

State: Delaware
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County: Sussex

Court: Superior Court

Claim: Plaintiff ’s decedent was admitted to Beebe Medical Center and subsequently, to its wholly 

owned subsidiary, Lewes Convalescent Center. Soon after arriving at the Convalescent Center, 

the resident, who suffered from Alzheimer’s, walked into the Center’s freezer. Four hours later 

she was found frozen to the floor; and had to be pried off the floor by three people. She was 

still alive, but suffered frost bite to her face, hands, fingers, feet and toes. She was taken to the 

hospital and died 24 days later of pulmonary embolus. Defendant settled the punitive dam-

ages claim prior to the conclusion of the plaintiff ’s case in chief.

K. Schieber v. Mariner Post-Acute Network, 2005 WL 3831929

Date of Verdict: Oct. 14, 2005

Verdict: Plaintiff—$6,000,000; later reduced to $2,79�,1�7.25 based on statutory wrongful death cap.

State: Texas

County: Harris

Court: District Court of Texas—190th Judicial District

Claim: Plaintiff, individually and as representative of estate of nursing home resident, filed law-

suit alleging that defendants were negligent in their treatment of her mother and were the 

proximate cause of her death. Plaintiff alleged that nursing home and its employees failed to 

obtain permission to use restraint on resident and failed to remove the restraint when she 

became combative and agitated. Defendants argued no negligence per se because they did 

not violate any statutory or administrative rules or regulations. Jury determined that nursing 

home was 17 percent negligent (liable for 1,020,000 + pre-judgment interest of $150,490.84). 

Other defendants paid the remainder of jury verdict.). Breakdown of award: $1 million for 

past loss of companionship and society; $1 million for future loss of companionship and 

society; $2 million for past mental anguish; $2 million for future mental anguish.

L. Swanson v. Issaquah Care Center, LCC, 2005 WL 2850723

Date of Verdict: Sept. 26, 2006

Verdict: Plaintiff—$8,000,000 (arbitration)

State: Washington

County: King

Court: Superior Court of Washington

Claim: Resident in nursing home required 24-hour basic needs care because of stroke injury. Plain-

tiff claimed that she was neglected because nursing home was grossly understaffed. Resident 

alleged that she would go for months without any restorative care treatment. A restorative 

care nurse who testified at the arbitration hearing confirmed that the center was understaffed 

and said she was not even aware of resident’s condition and special needs because manage-

ment never brought it to her attention. Nursing home denied allegations and blamed every-

thing on other defendants. Nursing home also claimed that “neglect was so blatant that her 

[resident’s] daughter had to be, or should have been, aware of it, and that by keeping her 
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mother in the home for four years she thereby assumed the risk.” Both parties agreed to 

bring the case to arbitration before trial.

 III. Notable Decisions
Summarized below are recent notable decisions that impact long-term care litigation.

A. Arkansas

In Rose Care, Inc v. Ross, 2005 WL 128�679 (Ark. App.), a long-term care facility appealed a $1.6 mil-

lion compensatory damage verdict in favor of the appellee, Helen Ross, whose mother, Eula Givens was a resi-

dent at Rose Care. Ross cross-appealed the trial court’s refusal to submit the issue of punitive damages to the 

jury along with certain evidentiary rulings. The Arkansas Court of Appeals affirmed the compensatory award 

and reversed and remanded with respect to the trial court’s refusal to submit the issue of punitive damages to 

the jury. The court reasoned that the critical inquiry with respect to punitive damages is to determine whether 

there is evidence that a party likely knew, or ought to have known, in light of the surrounding circumstances 

that his conduct would naturally or probably result in injury and that he continued such conduct in reckless 

disregard of the consequences from which malice could be inferred. The court went on to note that “any sub-

stantial evidence” of reckless disregard would preclude a directed verdict on punitive damages was improper. 

Having found such evidence, the court ordered a new trial on the issue of punitive damages only.

B. California

In Sarabell Smith v. Ben Bennett, Inc., 1�� Cal. App. 4th 1507 (2005) (re-hearing denied January 25, 

2006), a widow sued a nursing home alleging that violations of the Elder Abuse and Dependent Adult Civil 

Protection Act contributed to her husband’s death. The trial court granted facility’s Motion to Dismiss on the 

ground that the action was time-barred by the applicable statute of limitation in the Medical Injury Compensa-

tion Reform Act (MICRA). The court of appeals affirmed, holding that the statute tolling the limitations period 

for an action based on a healthcare provider’s “professional negligence” did not apply to elder abuse claims 

under the Elder Abuse Act. The court reasoned that an elder abuse claim involves reckless neglect (or inten-

tional abuse) by the custodian of an elder. Thus, it is simply not encompassed within “professional negligence.” 

Moreover, the court noted that the legislative history of the Elder Abuse Act indicated that it was intended to 

apply to acts of egregious abuse, while leaving acts of professional negligence not involving such egregious 

abuse to be dealt with under other law.

C. Florida

In Bland v. Healthcare and Retirement Corporation of America, 927 S.2d 252 (Fla. 2d. DCA 2006), the 

daughter signed and arbitration agreement on behalf of the resident, and then brought an action alleging that 

the nursing home violated the Residents Rights Act. The trial court granted the nursing home’s Motion to Dis-

miss and Compel Arbitration. The district court of appeals affirmed, holding that the arbitration agreement 

signed by the daughter on behalf of the resident was clearly worded and separate from other documents. There-

fore, it was not procedurally unconscionable. The court specifically rejected the “sliding scale” approach used in 

Prieto v. Healthcare and Retirement Corporation of America, 919 S.E.2d 5�1 (Fla. �d. DCA 2005) and Romano v. 
Manor Care, Inc., 861 S.E.2d 59 (Fla. 4th DCA 200�). This sets up a conflict among the District Courts of Appeal 

in Florida to be resolved by the Florida Supreme Court.
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D. Kansas

In Anderson v. K & E Health Management, Inc., 1�0 Pacific �d 1247 (Kan. Ct. App. 2006), a daughter 

sued the nursing home alleging wrongful death after her mother died when she fell out of a wheelchair and 

hit her head. The trial court granted summary judgment in favor of the nursing home finding that the plain-

tiff had failed to come forward with expert testimony to establish that any alleged deviations by the defendant 

caused the decedent to tip over or fall from her wheelchair. The court of appeals reversed, holding that plain-

tiff ’s expert, an Advanced Registered Nurse Practitioner could offer testimony as to whether the nursing home 

exercised reasonable care in order to avoid the injuries to the resident. Such issue of reasonableness was then 

a question for the jury. The court further reasoned that since it was clear from the record that the resident had 

sustained a subdural hematoma as a result of the fall, and subdural hematoma was listed as secondary cause of 

death on the unofficial death certificate, the cause of the resident’s death was a question for the jury.

E. Mississippi

In Jenkins v. Pensacola Health Trust, Inc., 2006 WL 1098895 (Miss.) the administrator of resident’s 

estate filed an action on December �1, 2002 alleging negligence and wrongful death in the care and treatment 

of the resident. The residency began on December 20, 1997 and ended at the resident’s death on October 4, 

2001. Defendant filed a Motion for Partial Summary Judgment seeking dismissal of all of plaintiff ’s claims of 

tortious conduct that accrued before December �1, 1999 (Mississippi has a three year statute of limitations) 

and dismissal of all claims that did not provide a specific date of occurrence. The trial court granted Partial 

Summary Judgment in favor of defendants on both issues. The Mississippi Supreme Court affirmed in part 

and reversed in part holding that the statute of limitations on bringing a wrongful death claim is subject to and 

limited by the statute of limitations associated with the claims of specific wrongful acts which allegedly led to 

the wrongful death. In doing so, the court specifically overruled Gentry v. Wallace, 606 S.2d 1117 (Miss. 1992) 
which held that a new statute of limitations for wrongful death begins to run on the date of death, regardless of 

when the statute of limitations began to run for the underlying tort that led to the death. Thus, the Mississippi 

Supreme Court affirmed the trial court ruling with respect to claims prior to December �1, 1999. However, the 

Mississippi Supreme Court reversed the trial court’s ruling with respect to all claims for which plaintiff did not 

provide a specific date of occurrence. In doing so, the court noted that the defendant had asserted the statute 

of limitations as an affirmative defense. Since the burden of proving an affirmative defense lies upon the party 

who relies upon that defense, the court held that the defendant must show that the claims for which a specific 

date was not provided were actually barred by the statute.

 IV. Legislation
The following are examples of laws enacted federally, and in several states that will impact the long-

term care industry. The legislation chosen is certainly not exhaustive, but rather is intended to illustrate the dif-

fering aspects of issues which impact long-term care.

A. Federal Legislation

 1. The Patient Safety and Quality Improvement Act of 2005, 42 U.S.C. §299 C et.seq.

This law creates a national database where healthcare providers can report medical errors so that 

they can be tracked and analyzed to improve patient safety. The new law requires the U.S. Department of 

Health and Human Services to contract with a research organization that will analyze the data and make 
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recommendations about ways that healthcare providers can improve their methods and operations to 

avoid future errors. The law specifies that all disclosures to the database are voluntary; and all of the data 

will be privileged and held in strict confidence to allay fears that the patients will seek to use the informa-

tion as a basis for medical malpractice litigation.

B. Illinois

Amended the Nursing Home Care Act 210 Il. C.S. 45/2-110 et.seq. to provide for background checks 

for all current and incoming Illinois nursing home residents. The criminal history background check must be 

done pursuant to the Uniform Conviction Information Act for all persons age 18 or older seeking admission to 

a nursing home. If the results of the background check are inconclusive, the facility is required to initiate a fin-

gerprint-based check. If the results of a resident’s criminal history background check reveal that the resident is 

an identified offender as defined in the Act, the facility is required to fax the resident’s name and criminal his-

tory information to the Illinois Department of Public Health, which is required to do a criminal history analy-

sis. The criminal history analysis includes:

 1) consultation with the offender’s parole agent or probation office;

 2) consultation with the convicting prosecutor’s office;

 �) a review of the statement of facts, police reports, and victim impact statements;

 4) an interview with the identified offender;

 5) consultation with the facility administrator or medical director regarding the physical condition 

of the identified offender;

 6) consideration of the entire criminal history of the offender; and

 7) identification of whether the offender is a convicted or registered sex offender.

C. Louisiana

Enacted R.S. 29: 766 (G) and Amended R.S. 40: 2009.25 to provide requirements for emergency 

preparedness plans for the safe evacuation of nursing home residents in the event of disasters. The statute 

gives the state a greater role to ensure that the evacuation plans of nursing homes are viable and effective 

in safely evacuating residents. Moreover, the statute provides a process for engaging local, state and federal 

assets in the event of a disaster.

D. Washington

Amends WAC �8-78A-2690 to allow the use of electronic monitoring devices in the rooms of nurs-

ing home residents. The statute provides that if a resident requests video or audio monitoring, the facility must 

ensure that the resident has identified a threat to his/her safety or health, or the safety of his/her possessions in 

order to set up such monitoring. The facility must also ensure that the resident’s roommate had provided writ-

ten consent to the monitor. Finally, the resident and the facility must have agreed upon a specific duration for 

use of the monitoring and have a documented agreement to that effect.

E. Wisconsin

Amended WS §655.017 setting a limit of $750,000 on medical malpractice non-economic damages. 

Economic damages remain uncapped.
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